
STANDARD TERMS OF ENGAGEMENT 

These terms apply to your engagement of Martin & 
Luscombe Pty Limited (ACN 002 838 262) and our 
associated companies and entities (“ML” or “we” or 
“our” or “us”) for the Services undertaken for you and/or 
your client and associated parties(“Client” or “you”). 

3. INFORMATION AND ASSISTANCE

3.1    Provision of information and assistance:- 

The success of the Services is dependent on your 
timely co-operation, including: 

These terms and attached engagement letter form the 
entire agreement between us relating to the Services.  It 
replaces and supersedes any previous proposals, 
correspondence understandings or other 
communications whether written or oral. 

Headings and titles are included to make it easier to 
read but do not form part of the Contract. 

1. REPORTS AND ADVICE

1.1    Reliance on drafts 

You agree that no reliance shall be placed on draft 
reports, draft conclusions or draft advice, whether oral 
or written, issued by us as they may be subject to 
further work, revision and other factors which may 
mean that such drafts are substantially different from 
any final report or advice issued. 

1.2    Use and purpose of advice and reports 

Any advice given or report issued by us is provided 
solely for your use and benefit and only in connection 
with the purpose for which the Services are provided. 

1.3    Third Parties 

Unless required by law, you agree not to provide such 
report to any third party or refer to us or the Services 
without our prior written consent.  We assume no 
responsibility to any third party to which any advice or 
report is disclosed or otherwise made available.  No 
copy, extract or quote from it may be made available to 
any other party without our prior written consent.  You 
may provide a copy, extract or quote from the report: 

a) To your advisers and consultants;

b) As required by law;  or

c) For the purpose of giving evidence in Court
proceedings or any arbitration or mediation
(with the consent of ML which shall not be
unreasonably withheld).

2. INTELLECTUAL PROPERTY

Intellectual property rights in all pre existing ML 
materials and methodologies utilized in the Services or 
incorporated into a report or any other material created 
or provided in the course of performing the Services 
remain vested in ML. 

a) Providing the materials and information we
reasonably require from time to time for the
Services and (if stated in your brief, our
proposal, or our engagement letter) your staff
to work with us:

b) Ensuring that appropriate back-up, security
and virus checking procedures are in place for
any computer facilities your provide;

c) Making senior executives available for
consultation on request;

d) Providing reasonable working facilities for us;
and

e) Making decisions promptly, to facilitate the
performance of the Services.

3.2    Estimates of Time 

Estimates of time for completion of the Services are 
given on the assumption that we receive this co-
operation and commitment from employees in your 
organisation.  If you do not provide, or delay in 
providing that co-operation, you agree to pay us any 
additional consulting fees and expenses which may 
result. 

3.3 Need for information 

You agree to use reasonable skill, care and attention to 
ensure that all information we may reasonably require is 
provided on a timely basis and is accurate and 
complete.  You agree to also notify us if you 
subsequently learn that the information provided is 
incorrect or inaccurate or otherwise should not be relied 
upon. 

3.4 Responsibility for information provided 

Any reports issued or conclusions reached by us shall 
be based upon information provided by you or on your 
behalf and we shall not be verifying its accuracy (unless 
we have expressly agreed or are required at law to do 
so).  Accordingly, we assume no responsibility and 
make no representation with respect to the accuracy or 
completeness of any information or material provided 
by you or on your behalf.  To the extent that any such 
information is inaccurate or incomplete, this could have 
a material effect upon the conclusions in our report. 



 

 
 
 

3.5 Verbal Advice 
 
Informal verbal advice may be given from time to time.  
If you intend to rely on any material verbal advice, you 
should seek confirmation in writing.  We do not accept 
liability for informal verbal advice for which insufficient 
information is provided, which is not in proper context 
and/or is not confirmed in writing. 
 
3.6    Conflict of Interest 
 
If during the engagement you become aware of any 
conflict of interest or potential conflict of interest or there 
is a change of circumstances which may result in a 
conflict, you must advise us. 
 
4.      FEES AND ADDITIONAL SERVICES 
 
4.1    Fees 
 
Our fees (which unless otherwise specified are in 
Australian dollars) will be charged on the basis set out 
in the letter of engagement. 
 
4.2    Variation of Services 
 
Either party may request changes to the Services.   We 
shall work with you to consider and, if appropriate, to 
vary any aspect of the Services, subject to payment of 
reasonable additional fees and a reasonable additional 
period to provide any additional Services.  Any variation 
to the Contract must be agreed in writing. 
 
4.3 Payment of fees 
 
Time for payment of our fees and expenses shall be of 
the essence.  Standard terms of payment are 7 days 
from date of invoice.  If payment of any invoice is not 
received within 30 days we reserve the right to apply 
interest from the 30th day at the rate of 1.5%per month.  
In addition, we may suspend provision of the Services 
until all sums due are paid in full. 
 
We will be entitled to retain possession of papers and 
documents you have provided to us while there is 
money owing to us for our fees and expenses. 
 
If payment has not been made in full within 60 days of 
the date of invoice, you will agree to establish a fee 
funding arrangement for the balance due. 
 
If an invoice is referred to an external party for 
collection, you must pay to us all debt collection 
expenses, including commission as well as all legal 
costs and disbursements we incur in exercising any of 
our rights under this agreement. 
 
4.4 Responsibility for other parties 
 
You are solely responsible for the work and fees of any 
other party engaged by you to participate in the 
Services regardless of whether such party was 
introduced to you by us.  Except as otherwise agreed, 
we shall not be responsible for providing or reviewing 

 specialist advice or services including legal, regulatory, 
accounting or taxation matters, due diligence or any 
other investigative services. 
 
4.5 Multiple Clients 
 
If the matter relates to work to be undertaken for 2 or 
more persons or entities (whether jointly or severally), 
each of them is jointly and severally liable to pay our 
fees and disbursements, regardless of whether we may, 
at your request or for any other reason: 
 

a) Direct our accounts or statements to only one 
of them or to a third party;  or 

 
b) Obtain instructions in relation to the daily 

conduct of the matter from only one of them or 
from a third party. 

 
4.6 GST 
 
Our professional fees and disbursements are exclusive 
of GST, unless otherwise stated.  In addition to the 
professional fees and disbursements, you must pay 
GST on those amounts, if applicable.  Our tax invoice 
will include details of GST charged. 
 
5.      CONFIDENTIALITY AND DISCRETION 
 
5.1 Disclosure 
 
Neither ML nor you will disclose confidential information 
about the other without the other’s consent.  
Confidential information includes but is not limited to 
any proposal or tender document, information, trade 
secrets, methodologies or documents that are not in the 
public domain.  Exceptions to these are disclosures to 
legal advisers, disclosures required by law and 
disclosures necessary for the proper performance of the 
Services and as set out in these terms. 
 
5.2 Internal Reviews 
 
We may disclose information to any other ML entity or 
use it for internal quality reviews. 
 
5.3    Quality Reviews 
 
ML and other major accounting firms are subject to the 
Quality Control Review Program conducted by the 
Institute of Chartered Accountants in Australia.  It is 
further agreed that our files may be made available 
under this program with your prior written consent, 
which shall not be unreasonably withheld. 
 
5.4    Discretion 
 
ML will use every reasonable endeavour to ensure that 
its enquiries are discrete and shall not undertake any 
element of the Services that might be in breach of the 
undertaking without the approval of the client. 
 



 

 
 

5.5    Duty to Comply with the Tax Law 
 
We will act in your best interests but like all citizens, we 
must comply with Tax Laws administered by the 
Commissioner of Taxation, even where that may be 
contrary to your interests.  For example, we must 
comply with certain statutory notices from the ATO, 
which may require payment to it of money we are 
holding on your behalf, or the production of documents 
or information. 
 
6.      TERMINATION 
 
6.1    Termination 
 
Either party may terminate the Contract prior to 
completion if the other party fails to remedy a material 
breach of the terms and conditions within 30 days of 
written notice of a breach.  If the contract is terminated 
prior to the completion of the Contract, ML shall be 
entitled to be paid for work that has been completed or 
expenses incurred prior to termination. 
 
6.2    Actions following termination 
 
On termination of the contract: 
 

a) Each party shall upon written request return all 
property and documentation that is in its 
possession (provided that each party shall be 
entitled to retain one copy of such documents 
that it requires to maintain a professional 
record of its involvement in the Engagement); 

 
b) You shall immediately pay all fees and 

expenses due in respect of the Services 
provided up to the date of termination. 

 
6.3    Accrued rights 
 
Termination shall be without prejudice to any accrued 
rights of both parties. 
 
6.4    Continuation of terms 
 
These terms which expressly or by implication are 
intended to survive its termination or expiry will survive 
and continue to bind both parties. 
 
7.      LIMITATION OF LIABILITY 
 
7.1    Skill and Care 
 
ML will use reasonable skill and care in the provision of 
the Services.  Our Services shall be limited to the 
nature of the work and the scope of work set out in the 
attached engagement letter and shall not include any 
other specific work or advice. 
 
While the work, as defined, is within our knowledge and 
skills, any changes to the work may necessitate making 
new arrangements with you. 

 

 7.2    Consequential Loss 
 
In no event will ML be liable to you for special, 
incidental, indirect or consequential damages, damages 
from loss of use, data, profits or business opportunities, 
or failure to achieve cost savings, in contract, tort or 
otherwise, even if we have been advised in advance of 
the possibility of such loss, cost or damages, arising out 
of or in connection with this Contact. 
 
7.3    Exclusion of Warranties 
 
To the extent permitted by law, ML excludes all 
warranties, conditions or terms, other than those 
expressly set out in these terms and conditions 
including, but not limited to, all warranties, conditions or 
terms implied in fact or by law. Nothing in this Clause 
has the effect of excluding, restricting or modifying any 
non-excludable statutory condition, warranty, 
guarantee, right remedy or other benefit that is 
preserved by the Trade Practices Act 1974 (Cth) (or 
any other legislative provision). 
 
7.4    Limitation of Remedy 
 
Where ML is not entitled to exclude a warranty, 
condition or term implied in fact or by law and to the 
extent permitted by law, ML’s liability for breach of any 
such warranty, condition or term is limited to: 
 

a) In the case of services, at the option of ML, 
either the resupply of the services or payment 
of the reasonable cost of having the services 
resupplied;  and 

 
b) In the case of documentary deliverables or 

materials, at the option of ML, either the 
resupply of the payment of the cost of having 
the deliverables or materials resupplied. 

 
7.5    Liability Cap 
 
In all instances, other than as expressly set out in these 
terms, the total aggregate liability of ML to the Client for 
loss or damage (including indirect and consequential 
loss or damage), caused by, resulting from, or in 
relation to the Services, including whether arising from 
breach of contact, negligence, or any other tort, in 
equity or otherwise, and whether or not ML was advised 
of the possibility of such loss or damage, is limited (to 
the extent permitted by law) to an amount equal to ten 
times the fees paid by the Client to ML in respect of the 
Services. 
7.6    Professional Standards Act 
 
The Client acknowledges and agrees that the 
Professional Standards Act, 1994 (NSW)(“Act”) applies 
to the performance of the Services under this Contract 
to limit the liability of ML.  The Client acknowledges and 
agrees that the Act overrides any clause in these terms 
and conditions that provides for a limit of liability in 
excess of the amounts provided by the Act, but does 
not override any clause that provides for a limit of 
liability below the amounts provided by the Act. 



 

 
 
 
7.7    Professional Competence 
 
You must provide all information and documentation 
which we should take into account in applying the 
taxation laws.  Any failure by you to provide all such 
information and documentation, both voluntarily and in 
answer to our questions, may affect your ability to 
access administrative penalty safe harbour provisions 
and will be taken into account when assessing our 
obligations under the Code of Professional Conduct. 
 
Our obligations to take reasonable care and apply all 
taxation laws correctly are also limited to the extent of 
any disclosure by us in this letter of specific specialities, 
skills, or lack thereof, or other limitations. 
 
8.      INDEMNITY 
 
8.1    Indemnity by you 
 
You indemnify ML and its directors and employees from 
and against any loss, expense, damage or liabilities (or 
actions that may be asserted by any third party) that 
may result from any third party claims arising out of or 
in relation to the provision of the Services or any use by 
you of any deliverable item under this Engagement and 
will reimburse ML for all costs and expenses (including 
legal fees on a solicitor client basis) incurred by ML in 
connection with any such action or claim. 
 
8.2    Contribution 
 
In any claim against us for loss, the loss will be 
proportionately reduced by the extent of your 
contribution to that loss. 
 
9.      WARRANTIES 
 
You accept and acknowledge that, subject to any 
statement made in these terms and conditions, we have 
not made any warranties or guarantees of any nature in 
respect of the Services or satisfactory conclusion of the 
Services or with respect to the economic, financial or 
other results which you may experience as a result of 
the provision of the Services. 
 
 
10.     GOVERNING LAW AND DISPUTES 
 
10.1    Applicable law 
 
This Contract shall be governed by and interpreted in 
accordance with the laws of the State of New South 
Wales and the Courts of that State have exclusive 
jurisdiction in relation to any claim, dispute or difference 
concerning the Contract and any matter arising from it.  
The parties irrevocably waive any right they may have 
to object to any action being brought in those Courts, to 
claim that the action has been brought to an 
inconvenient forum or to claim that those Courts do not 
have jurisdiction.    
 
    
 

  
 
10.2     Dispute Resolution 
 
If any dispute arises between us we will attempt to 
resolve the dispute in good faith by senior level 
negotiations.  Where both of us agree that it may be 
beneficial, we will seek to resolve the dispute through 
mediation. 
 
11.     MISCELLANEOUS PROVISIONS 
 
11.1 Validity of Contract terms 
 
If any provision of this contact is held to be invalid, in 
whole or in part, such provision shall be deemed not to 
form part of the Contract.  In any event, the 
enforceability of the remainder of the Contract will not 
be affected provided always that if any such deletion 
substantially affects or alters the commercial basis of 
these terms and conditions, the parties shall negotiate 
in good faith to amend and modify them as may be 
necessary or desirable in the circumstances. 
 
11.2   Address for Service 
 
Any written notice to be given to a party may be 
delivered in person, by letter or by facsimile 
transmission, to our address, clearly marked for the 
attention of the engagement director, appearing in the 
letter of engagement in the case of notices to us, and to 
the address last notified by you in the case of notices to 
you. 
 
11.3   Actions required by law 
 
Nothing in the Contract shall prevent us from taking any 
such action as may be required by law or statute or to 
comply with the regulations of any relevant professional 
body. 
 
11.4   Force majeure 
 
Neither of us will be liable to the other for any delay or 
failure to fulfil obligations caused by circumstances 
outside our reasonable control.  If such reasons 
continue to prevent performance of either party’s duties 
and obligations for a period of more than 60 days, we 
will consult each other for the purpose of agreeing what 
action should be taken. 
 
11.5   ASIC/ATO/ASX notices 
 
If we receive any legally enforceable notice or demand 
issued by any third party including the ASIC, ATO, ASX 
any government statutory body or instrumentality, any 
court or tribunal in relation to or in connection with this 
Engagement, you agree to pay our reasonable 
professional costs and expenses (including solicitor 
client expenses) in complying with such notice or 
demand to the extent that our costs and expenses are 
not recovered or recoverable from the party issuing the 
notice or demand. 
 
 
 



 

 
 
 
11.6    Working for other clients 
 
We will not be prevented or restricted by anything in the 
Contract from providing services for other clients. 
 
11.7   Assignment 
 
ML may without the consent of the Client assign or 
novate this Contract to a successor to the business of 
ML to which this Contract relates. 
 
11.8   Electronic communication 
 
We may communicate with you electronically.  
Electronically transmitted information cannot be 
guaranteed to be secure or error free and it may be 
adversely affected or unsafe to use.  We do not accept 
any liability in respect of any error or omission arising 
from or in connection with the electronic communication 
of information to you.  Please let us know if you do not 
want us to communicate electronically with you. 
 
11.9   Destruction of Files 
 
After the conclusion of your matter, you may leave 
papers to which you are entitled in our possession.  You 
authorise us to destroy all files and records relating to a 
matter, including papers that you have not retrieved, 
after 8 years from its completion, as is our normal 
practice.  This does not apply to titles, deeds and  wills. 
 
11.10  Retrieving Documents 
 
If you wish to retrieve papers or documents to which 
you are entitled or request us to transfer your file, we 
reserve the right to image and retain or photocopy your 
file and all related documents. 
 
12.      PRIVACY OF PERSONAL INFORMATION 
 
12.1   Collection Statement 
 
In the course of providing the Services to you, we will 
collect personal and other information about you.  This 
information may be shared between our related entities 
and may also be disclosed to third parties where 
necessary to provide you with the Services.  These third 
parties may include your staff, family members, your 
associated entities, government departments and other 
professional advisers.  It may also be necessary to 
disclose personal information about you as a result of a 
legal requirement.  We may also use this information to 
inform you of services we provide and of other 
professional developments. 
 
12.2   Access 
 
If you would like to update or access any personal 
information we hold about you or if you have any 
queries about this, please contact us. 
 
 
 

 
 
 
12.3   Consent 
 
By engaging to us provide services, you consent to the 
collection and disclosure of personal information on 
these terms, unless you inform us to the contrary. 
 
12.4   Privacy Act 
 
Disclosure by you of personal information to us in the 
course of our engagement is subject to the Privacy Act 
1988 (“Privacy Act”).    Accordingly, the Services are 
provided on the basis that you will only disclose 
personal information about an individual to us: 
 

a) For a purpose related to the performance of 
the Services; 

 
b) Provided you have made all disclosures 

required under the Privacy Act; 
 

c) Provided you have obtained any consents 
required under the Privacy Act;  and 

 
12.5   Indemnity 
 
As we rely on you to fulfil these obligations you will 
indemnify ML, its directors and staff, against any claim, 
loss or expense resulting from you failure to make any 
disclosure or obtain any consent required under the 
Privacy Act or otherwise to comply with the Privacy Act. 
 
12.6   Disclosure 
 
You also authorize us to use and disclose information 
supplied to us to your staff, advisers, your associated 
and related entities and family members for the purpose 
of the Services and ancillary services, except to the 
extent you require us (in writing) not to disclose. 
 
12.7   Credit Reports 
 
The Privacy Act prohibits us from obtaining credit 
references from credit reporting agencies without the 
consent of the party concerned.  Like most businesses, 
we reserve the right to obtain credit reports on our 
clients.  If you instruct us to act for your, you consent to 
us obtaining a credit report in relation to you.  We will 
not disclose the contents of that report to anyone else.  
This is a matter which we must now raise with all of our 
clients, considering the provisions of the Privacy Act.  It 
is not directed specifically to you or to anyone else. 
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